
 
 

END USER LICENSE AGREEMENT: TERMS AND CONDITIONS OF USE 
 

IMPORTANT NOTICE. THIS LICENSE AGREEMENT (THE AGREEMENT) IS A LEGAL AGREEMENT 

BETWEEN YOU (EITHER AN INDIVIDUAL OR A SINGLE ENTITY) AND Persistent Systems, Inc., AND 

ITS THIRD-PARTY LICENSORS (“Persistent Systems”). BY INSTALLING OR USING THIS SOFTWARE 

IN ANY WAY YOU ACKNOWLEDGE THAT YOU HAVE READ, UNDERSTOOD AND AGREE TO THE 
TERMS OF THIS AGREEMENT. IF YOU DO NOT AGREE TO THESE TERMS, DO NOT INSTALL OR 

USE THIS SOFTWARE IN ANY WAY, AND PROMPTLY RETURN THE SOFTWARE WITH PROOF OF 

PURCHASE TO THE PARTY FROM WHOM YOU ACQUIRED IT AND OBTAIN A REFUND OF THE 

AMOUNT YOU PAID, IF ANY. IF YOU ARE ACCEPTING THESE TERMS ON BEHALF OF ANOTHER 

PERSON OR A COMPANY OR OTHER LEGAL ENTITY, YOU REPRESENT AND WARRANT THAT YOU 
HAVE FULL AUTHORITY TO BIND THAT PERSON, COMPANY, OR LEGAL ENTITY TO THESE 

TERMS. 

 

This Software (as defined below) will be provided to you by electronic mode only.  

 

GENERAL. 
 

“You” and “Your” refer either to an individual person or to a single legal entity. You may also be referred to as 

Licensee.  

 

“Software” means machine-readable instructions and data (and copies thereof) including middleware and related 
updates and upgrades You may be separately authorized to receive, licensed materials, user documentation, user 

manuals, and operating procedures. “Ancillary Software” means all or any portion of Software provided under 

public, open source, or third-party license terms. 

 

“Order Form(s)” means an accepted customer order (excluding pre-printed terms) and in relation to that order, 
Persistent Systems quotations, license to use certificates, additional license authorizations, or invoices.  

 

LICENSE GRANT. Subject to the terms and conditions of this Agreement and the payment of any applicable 

license fees, Persistent Systems grants you a limited, non-exclusive, non-transferable, license to use in object code 

only one copy of the Software on one device at a time strictly for Your internal business purposes, unless otherwise 

indicated above or in applicable [Order Form]. Some Software may require license keys or contain other technical 
protection measures. You acknowledge that Persistent Systems may monitor your compliance with use restrictions 

remotely or otherwise. If Persistent Systems makes a license management program available which records and 

reports license usage information, You agree to appropriately install, configure and execute such license 

management program beginning no later than one hundred and eighty (180) days from the date it is made available 

to You and continuing for the period that the Software is used. 
 

OTHER RESTRICTIONS. You shall not (a) remove any product identification, copyright notices, or other 

notices or proprietary restrictions notices from this Software; (b) sell, lease, rent, copy, distribute or transfer this 

Software to another; (c) use the Software for commercial or financial gain including, but not limited to, use in 

performing technical, consulting, or training services; (d) cause or permit reverse engineering, disassembly, 
decompilation or alteration of this Software except to the extent such restriction is expressly prohibited by 

applicable laws; (e) copy the Software for any purpose, including, but not limited to, archival or backup purposes; 



 
 

or (f) use the Software for competitive analysis purposes. 
 

To use Software identified as an update or upgrade, You must first be licensed for the original Software identified 

by Persistent Systems as eligible for the update or upgrade. If the update or upgrade is intended to substantially 

replace the original Software, after updating or upgrading, You may no longer use the original Software that 

formed the basis for Your update or upgrade eligibility unless otherwise provided by Persistent Systems in writing. 
Nothing in this Agreement grants You any right to purchase or receive Software updates, upgrades, or support, 

and Persistent Systems is under no obligation to make such support available to you. Updates, upgrades, 

enhancements, or other Support are only available under separate Persistent Systems support agreements. You 

may contact Persistent Systems to learn more about any support offerings Persistent Systems may make available. 

Persistent Systems reserves the right to require additional licenses and fees for Software upgrades or other 
enhancements, or for Use of the Software on upgraded devices.  

 

You must reproduce all copyright notices that appear in or on the Software (including documentation) on all 

permitted copies or adaptations. Copies of documentation are limited to internal use.  

 

Notwithstanding anything to the contrary herein, if the Order Form(s) identifies that the Software may be utilized 
on another Designated System(s) (as defined below), Your license to use the Software may be transferred to 

another Designated System(s). A “Designated System” means a client computer system owned, controlled, or 

operated by or solely on behalf of You and may be further identified by Persistent Systems by the combination of 

a unique number and a specific system type, however, Designated System will not include a server system unless 

explicitly written in Persistent Systems provided Order Form only if you had a prior license for server devices for 
the Software or its legacy software. Such license will terminate in the event of a change in either the system number 

or system type, an unauthorized relocation, or if the Designated System ceases to be within Your possession or 

control.  

 

Software is not specifically designed, manufactured, or intended for use as parts, components, or assemblies for 
the planning, construction, maintenance, or operation of a nuclear facility. You are solely liable if Software is used 

for these applications and will indemnify and hold Persistent Systems harmless from all loss, damage, expense, or 

liability in connection with such use.  

 

Extending the use of Software to any person or entity including You as a function of providing services, (i.e. 

making the Software available through a commercial timesharing or service bureau) must be authorized in writing 
by Persistent Systems prior to such use and may require additional licenses and fees. You may not distribute, resell, 

or sublicense the Software. 

 

Notwithstanding anything to the contrary in this Agreement, all or any portion of the Software which constitutes 

Ancillary Software is licensed to You subject to the terms and conditions of the Software license agreement 
accompanying such Ancillary Software, whether in the form of a separate agreement, shrink wrap license or 

electronic license terms accepted at time of download or use. Use of the Ancillary Software by You shall be 

governed entirely by the terms and conditions of such license and, with respect to Persistent Systems, by the 

limitations and disclaimers of specified under this Agreement. Persistent Systems has identified any Ancillary 

Software by either noting the Ancillary Software provider's ownership within each Ancillary Software program 
file and/or by providing information in the "ancillary.txt” or “readme” file that is provided as part of the installation 

of the Software.  The Ancillary Software licenses are also set forth in the "ancillary.txt" or “readme” file.  By 



 
 

accepting the terms and conditions of this Agreement, You are also accepting the terms and conditions of each 
Ancillary Software license in the “ancillary.txt” or “readme” file.  If the Software includes Ancillary Software 

licensed under the GNU General Public License and/or under the GNU Lesser General Pubic License ("GPL 

Software"), a complete machine-readable copy of the GPL Software Source Code ("GPL Source Code") is either:  

(i) included with the Software that is delivered to You; or (ii) upon your written request, Persistent Systems will 

provide to You, for a fee covering the cost of distribution, a complete machine-readable copy of the GPL Source 
Code, by mail, or (iii) if You obtained the Software by downloading it from a Persistent Systems website and 

neither of the preceding options are available, you may download the GPL Source Code from the same website.  

Information about how to make a written request for GPL Source Code may be found in the ancillary.txt file. 

 

When Licensee receives an update, fix, or patch to a Software, Licensee accepts any additional or different terms 
that are applicable to such update, fix, or patch that are specified in accompanying additional license authorization. 

If no additional or different terms are provided, then the update, fix, or patch is subject solely to this Agreement. 

If the Software is replaced by an update, Licensee agrees to promptly discontinue use of the replaced Software.  

 

TERM. Your failure to comply with any term or condition of this Agreement shall result in termination of your 

license to use the Software. If Persistent Systems licenses the Software for a fixed term, then this Agreement is 
effective for the fixed term, and Licensee's license is terminated at the end of the fixed term, unless Licensee and 

Persistent Systems agree to renew it. Immediately upon such termination, you agree to uninstall and agree to delete 

or destroy the Software, and not retain any copy thereof. At Persistent Systems’s request, You will certify in 

writing to Persistent Systems that You have complied with these requirements.  

 
COPYRIGHT OWNERSHIP. This Software and its source code are proprietary products of Persistent Systems 

and are protected by copyright and other intellectual property laws. The Software is licensed and not sold. You 

acquire only the right to use the Software and do not acquire any rights, express or implied, in the Software or 

media containing the Software other than those specified in this License. Persistent Systems shall at all times retain 

all rights, title, interest, including intellectual property rights, in the Software and media. Third-party suppliers are 
intended beneficiaries under this Agreement and independently may protect their rights in the Software in the 

event of any infringement. All rights not expressly granted to You are reserved solely to Persistent Systems or its 

suppliers. Nothing herein should be construed as granting You, by implication, estoppel or otherwise, a license 

relating to Software other than as expressly stated above in the section LICENSE GRANT. 

 

TRADEMARKS. Persistent Systems brand and product names referred to herein are trademarks or registered 
trademarks of Persistent Systems, in the United States and/or other countries. All other brand and product names 

are trademarks of their respective holders. 

 

EXPORT RESTRICTIONS. You agree to comply fully with all laws and regulations of the United States and 

other countries (Export Laws) to assure that neither the Software, nor any direct products thereof are (1) exported, 
directly or indirectly, in violation of Export Laws, or (2) are used for any purpose prohibited by Export Laws, 

including, without limitation, nuclear, chemical, or biological weapons proliferation. 

 

None of the Software or underlying information or technology may be downloaded or otherwise exported or re-

exported (i) into (or to a national or resident of) any country to which the U.S. has embargoed goods; or (ii) to 
anyone on the U.S. Treasury Department's List of Specially Designated Nationals or the U.S. Commerce 

Department's Table of Denial Orders. By downloading or using the Software, you are agreeing to the foregoing 



 
 

and you are representing and warranting that you are not located in, under the control of, or a national or resident 
of any such country or on any such list. 

 

DISCLAIMER OF WARRANTIES. TO THE EXTENT PERMITTED UNDER THE APPLICABLE LAWS, 

RULES AND/OR REGULATIONS, THIS SOFTWARE IS DISTRIBUTED 'AS IS' AND WITH ALL FAULTS 

AND YOU, ITS USER, ASSUME ALL RISKS WHEN DOWNLOADING OR USING IT. THERE ARE NO 
WARRANTIES EXPRESS OR IMPLIED, BY OPERATION OF LAW OR OTHERWISE. Persistent Systems 

HEREBY DISCLAIMS INDEMNITIES, WARRANTIS AND CONDITIONS. EITHER EXPRESS OR 

IMPLIED, INCLUDING BUT NOT LIMITED TO WARRANTIES OF TITLE, MERCHANTABILITY AND 

FITNESS FOR A PARTICULAR PURPOSE. Persistent Systems DOES NOT WARRANT THAT THE 

SOFTWARE IS NON-INFRINGING, THAT IT WILL BE UNINTERRUPTED OR ERROR FREE, THAT IT 
WILL MEET YOUR REQUIREMENTS OR THAT ITS OPERATION WILL BE UNINTERRUPTED, ERROR-

FREE OR VIRUS-FREE. 

 

THE SOFTWARE MAY CONTAIN THIRD PARTY AND OPEN SOURCE SOFTWARE. LICENSEE IS 

REQUIRED TO REVIEW AND COMPLY WITH THE APPROPRIATE LICENSE TERMS OF SUCH THIRD 

PARTY AND OPEN SOURCE SOFTWARE. ANY SUCH THIRD PARTY OR OPEN SOURCE SOFTWARE 
IS PROVIDED ON "AS IS" BASIS, WITHOUT WARRANTY OF ANY KIND, EXPRESS OR IMPLIED, 

INCLUDING BUT NOT LIMITED TO THE WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 

PARTICULAR PURPOSE AND NON-INFRINGEMENT. IN NO EVENT SHALL THE LICENSOR BE 

LIABLE FOR ANY CLAIM, DAMAGES OR OTHER LIABILITY, WHETHER IN AN ACTION IN 

CONTRACT, TORT OR OTHERWISE, ARISING FROM, OUT OF OR IN CONNECTION WITH SUCH 
THIRD PARTY OR OPEN SOURCE SOFTWARE. 

 

LIMITATION OF LIABILITY. IN NO EVENT SHALL Persistent Systems BE LIABLE FOR ANY 

DAMAGES OF ANY KIND INCLUDING DIRECT, INDIRECT, SPECIAL, INCIDENTAL OR 

CONSEQUENTIAL DAMAGES (WHICH SHALL INCLUDE WITHOUT LIMITATION, DAMAGES FOR 
LOSS OF BUSINESS OR PROFITS, BUSINESS INTERRUPTION, LOSS OF BUSINESS INFORMATION,  

OR OTHER PECUNIARY LOSS) WHETHER BASED ON CONTRACT, TORT OR OTHER LEGAL 

THEORY, ARISING OUT OF THE USE OF OR INABILITY TO USE THE SOFTWARE, EVEN IF Persistent 

Systems HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. SOME STATES DO NOT 

ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSEQUENTIAL DAMAGES, SO 

THE ABOVE LIMITATION OR EXCLUSION MAY NOT APPLY TO YOU. 
 

TO THE MAXIMUM EXTENT PERMITTED BY LAW, NO SUPPLIERS OF ANY THIRD-PARTY 

COMPONENTS INCLUDED IN THE SOFTWARE WILL BE LIABLE TO YOU FOR ANY DAMAGES 

WHATSOEVER BY VIRTUE OF YOUR LICENSE OF THE SOFTWARE.  

 
MISCELLANEOUS. In the event of invalidity of any provision of this Agreement, the parties agree that such 

invalidity shall not affect the validity of the remaining portions. The Agreement is governed by the laws of the 

State of California as applied to agreements between California residents entered into and to be performed entirely 

within California, and each party irrevocably agrees that any disputes arising under or related to this Agreement 

or the Software shall be arbitrated in the State of California in accordance with the rules of JAMS (“Rules”). The 
arbitration shall be conducted before sole arbitrator appointed in accordance with the Rules (the “Arbitrator”).  The 

parties hereby agree to service of process and to personal and subject matter jurisdiction of JAMS as provided in 



 
 

this Section.  Notwithstanding the above, Persistent Systems may bring a claim for equitable relief in any court 
with proper jurisdiction. Upon rendering an award or a decision, the Arbitrator shall set forth in writing findings 

of fact, conclusions of law and a reasoned opinion explaining the basis of such award or decision, and shall make 

a determination of which Party shall be considered the prevailing Party, which determination shall be consistent 

with such reasoned opinion. The Arbitrator shall be empowered to issue injunctive or other equitable relief. 

Judgment on the award or any other final or interim decision rendered by the Arbitrator may be entered, registered, 
or filed for enforcement purposes in any court having jurisdiction thereof. No party will bring a claim against the 

other under or related to this Agreement or the Software as a class or join a class in bringing such a claim.  Each 

party acknowledges that it is waiving such class action rights by this provision.   

 

Each party, on behalf of itself and its affiliates, to the fullest extent permitted by law, knowingly, voluntarily, and 
intentionally waives its right to a trial by jury in any action or other legal proceeding arising out of or relating to 

this Agreement. The foregoing waiver applies to any action or legal proceeding, whether sounding in contract, tort 

or otherwise. To the extent pre-dispute jury trial waiver is not permitted under law and/or to effectuate the intent 

herein requires a specific affirmation of waiver at relevant time and/or stage of the dispute, each party agrees with 

the other to waive,  its right to have jury trial, at the appropriate stage of the legal proceedings.  Each party, on 

behalf of itself and its affiliates, also agrees not to include any employee, officer or director of the other party or 
its affiliates as a party in any such action or proceeding. The United Nations Convention on Contracts for the 

International Sale of Goods is specifically disclaimed. This is the entire agreement between you and Persistent 

Systems, which supersedes any prior agreement, whether written or oral, relating to this subject matter. 

 

To assist Licensee in isolating the cause of a problem with the Software, Persistent Systems may request that 
Licensee 1) allow Persistent Systems to remotely access Licensee's system or 2) send Licensee information or 

system data to Persistent Systems. However, Persistent Systems is not obligated to provide such assistance unless 

Persistent Systems and Licensee enter a separate written agreement under which Persistent Systems agrees to 

provide to Licensee that type of support. In any event, Persistent Systems uses information about errors and 

problems to improve its products and services and assist with its provision of related support offerings. For these 
purposes, Persistent Systems may use Persistent Systems entities and subcontractors (including in one or more 

countries other than the one in which Licensee is located), and Licensee authorizes Persistent Systems to do so. 

 

Licensee remains responsible for 1) any data and the content of any database Licensee makes available to Persistent 

Systems, 2) the selection and implementation of procedures and controls regarding access, security, encryption,  

use, and transmission of data (including any personally-identifiable data), and 3) backup and recovery of any 
database and any stored data. Licensee will not send or provide Persistent Systems access to any personally-

identifiable information, whether in data or any other form, and will be responsible for reasonable costs and other 

amounts that Persistent Systems may incur relating to any such information mistakenly provided to Persistent 

Systems or the loss or disclosure of such information by Persistent Systems, including those arising out of any 

third party claims. 
 

You may not assign, sublicense, delegate or otherwise transfer all or any part of this Agreement without prior 

written consent from Persistent Systems, payment to Persistent Systems of any applicable fees, and compliance 

with Persistent Systems's Software license transfer policies and any applicable third party license terms. Any such 

attempted Assignment will be null and void. Where an authorized Assignment occurs in accordance with this 
section, Your rights under this Agreement will terminate, and You will immediately deliver the Software and all 

copies to the Assignee. The Assignee must agree in writing to the terms of this Agreement, and the transferee 



 
 

thereafter will be considered “You / Licensee” for purposes of this Agreement. You may transfer firmware only 
upon transfer of the associated hardware. 

 

You agree that Persistent Systems may use Your name and/or trademark and/or logo on Persistent Systems’s 

website, press releases, brochures, reports and in other marketing materials to show You as a customer of Persistent 

Systems.   
 

You agree that Persistent Systems may audit Your compliance with this Agreement. Any such audit would be at 

Persistent Systems’s expense, require reasonable notice, and would be performed during normal business hours. 

If an audit reveals underpayments or any other breach of the Agreement, then You will immediately pay Persistent 

Systems such underpayments together with the costs reasonably incurred by Persistent Systems in connection with 
the audit and seeking compliance with this section. 

 

U.S. GOVERNMENT RESTRICTED RIGHTS. The Software includes commercial computer software and 

related documentation within the meaning of Federal Acquisition Regulation (FAR) 2.101, 12.212, and 27.405-3 

and Defense Federal Acquisition Regulations Supplement (DFARS) 227.7202 and 252.227-7014(a)(1). The 

Software is proprietary to Persistent Systems and its third-party licensors. You shall ensure that all users, including, 
but not limited to employees, personnel, representatives, or agents of the U.S. Government, are permitted to use 

the Software only as expressly authorized under this Agreement. In accordance with FAR 12.212 and DFARS 

227.7202, neither you nor any government agency or entity shall receive any ownership, license, or other rights in 

and to the Software other than the commercial software license rights expressly set forth herein. Contractor 

manufacturer is Persistent Systems Inc., 2055, Laurelwood Road, Suite 210, Santa Clara, CA 95054, USA. 
 
 

 


